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LEGISLATIVE PROGRAM 


GOVERNOR HOLLAND SIGNS FLORIDA’S NEWLY REVISED STATUTES 


Seated: E. Dixie Beggs, Pensacola; Gov. S. L. Holland; Sen. Dewey Dye, who 
wrote the enacting bill; Secretary of State R. A. Gray; Attorney General J. Tom Watson. 
Standing: Julius Parker, Tallahassee, State Bar Legislative Committee; Senator LeRoy 
Collins, Tallahassee; Ralph McLane, Pensacola; Ed R. Bentley, Executive Secretary, 
Florida State Bar Association; Evans Crary Stuart; former Congressman Millard 
Caldwell, Tallahassee, chairman of Bar Association Committee on Legislation; Rep. 
Russell Morrow, Palm Beach; Fred M. Burns, Revisor; and Judge George Holt, Miami. 


The senators and representatives present were on the joint legislative committee 
to study the revision. 


The pen used to sign the act was presented to E. Dixie Beggs who lead the move- 
ment in Florida to set up a continuous revision system. 


Dean Tribble, who was Chief Revisor under former Attorney General George Couper 
Gibbs during the preparation of the work was not in the picture. 


The following is given as a resume of how various Bills in which the 
Bar Association was interested fared in the Legislature. Comments of two 
members of the Legislative Committee are also included: 


INTEGRATION 


The Integration Bill passed the House by a vote of 66 to 8, the members 
voting as follows, the lawyer members being in italics: 
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Yeas—Mr. Speaker; Messrs. Acosta, Allen, Andrews, Bailey, Beck, Ben- 
nett, Bonifay, Boyd, Brackin, Bryan, Burks, Burwell, Butt, Carroll, Carswell, 
Cawthon, Clark, Clement (Pinellas), Clements (Columbia), Cook, Crary, 
Dowda, Driggers, Getzen, Gillespie, Graves, Gray, Harris (Pinellas), Helie, 
Holt, Hosford, Inman, Johnson, Junkin, Lambe, Lane, Leaird, Leonardy, Lewis, 
Littlefield, Luckie, McDonald, Middleton, Minshall, Morrow, Murray, Over. 
street, Perry, Potter, Priest, Rivers, Rogers, Seales, Shafer, Shave, Sheldon, 
Thomas, Toland, Turner, Vathis, Versaggi, Williams, Wiseheart, Wotitzky, 
Yaeger—66. 


Nays—Messrs. Best, Chavous, Croft, Harrell, Hatch, McLane, Shivers, 
Strayhorn—8. 


Before the measure came to the floor of the Senate it appeared that it 
had a sufficient number pledged to carry the measure by two votes, but so 
many immaterial issues were dragged into the discussion and the failure of 
the lawyers in some senatorial districts to express themselves favorable to 
the Bill that it lost. The test in the Senate came on an amendment to strike 
out the $5.00 fee. The measure was lost 21 to 16. Note: The vote was really 
20 to 17, since Senator ‘Dye voted for the amendment in order to be in a 


position to move for reconsideration. The senatorial vote, the lawyer members 
being in italics, was: 


Yeas—Mr. President; Senators Adams (25th), Beall, Butler, Clarke, 
Cliett, Dye, Gideons, Hinely, Horne, Housholder, Johnson, Lewis, Lindler, 
Maines, Perdue, Price, Shands, Shuler, Smith, Whitaker—21. 

Nays—Senators Adams (30th), Collins, Cooley, Drummond, Folks, Gra- 


ham, Kanner, Kelly, King, Maddox, McKenzie, Rose, Shepherd, Taylor, Ward, 
Wilson—16. 


For a vote on other amendments and final passage see May issue of the 
Journal, pages 163 and 164. 


ENABLING ACT 


The Enabling Act passed the House Committee unanimously and passed 


the House on final vote 40 to 33. Members voting, the lawyer members in 
italics, as follows: 


Yeas—Mr. Speaker; Messrs. Acosta, Andrews, Beck, Bennett; Boyd, Bur- 
well, Butt, Carswell, Cawthon, Crary, Driggers, Gillespie, Harris (Pinellas), 
Helie, Holt, Jenkins, Junkin, Lane, Leaird, Leedy, Leonardy, Littlefield, Luckie, 
Middleton, Morrow, Murray, Overstreet, Perry, Riddles, Rivers, Rogers, Shafer, 
Shave, Shivers, Simpson, Toland, Wiseheart, Wotitzky, Yaeger—40. 

Nays—Messrs. Bailey, Best, Bonifay, Bryan, Burks, Chavous, Clark, 
Clement (Pinellas), Clements (Columbia), Commander, Croft, Davis, Dixon, 
Dowda, Dugger, Getzen, Harrell, Harris (Alachua), Hatch, Horrell, Inman, 
Johnson, Lambe, Lanier, McDonald, McLane, Minshall, Seales, Sheldon, Stray- 
horn, Thomas, Vathis, Williams—33. 


Charlie Bennett, Charlie Luckie, Russell Morrow, George Holt, Wallace 
Shafer and Perry Murray were the floor leaders for the measure. 

When the Enabling Act was first introduced in the Senate it was sent 
to Judiciary B. After a hearing with D. H. Redfearn as the principal repre- 
sentative of the Bar it was reported unfavorably by a vote of 4 to 1. When 


the House Bill went to the Senate it was referred to Judiciary A, which 
refused to report the Bill favorably. 


MARRIED WOMEN’S PROPERTY RIGHTS BILL 


This Bill was introduced in both the House and Senate simultaneously and 
reported favorably by Committees of both branches. It came to a vote in 
the Senate and was defeated by a vote of 20 to 13. 
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Upon reconsideration the vote was 14 to 19 against it, the vote being ag 
follows, lawyer members in italics: 


Yeas—Mr. President; Senators Adams (25th), Adams (30th), Butler, Col. 
lins, Cooley, Gideons, Johnson, Kanner, King, Price, Rose, Taylor, Ward—14, 


Nays—Senators Beall, Cliett, Drummond, Folks, Graham, Hinely, Hous. 


holder, Kelly, Lewis, Lindler, Maddox, Maines, Perdue, Shands, Shepherd, 
Shuler, Smith, Whitaker, Wilson—19. 


STATUTORY REVISION 


The outstanding legislative accomplishment was passage of the ‘‘ Florida 
Statutes, 1941.’’ This is the result of the work of the Association, prixcipally 
the Junior Section under the leadership of E. Dixie Beggs, who about four 
years ago began a campaign for a continuous statutory revision in Florida. 
J. Lance Lazonby of Gainesville and others of the Junior Section were active. 


The 1939 Legislature appropriated $20,000.00 and created a revisor 
under the supervision of the Attorney General. Attorney General George 
Couper Gibbs immediately set up a most efficient department under Dean 
Lewis H. Tribble with Fred M. Burns as assistant. With the recent change 


of administrations in the Attorney General’s office Mr. Burns was made 
chief revisor. 


Definite plans for the enactment of the provision was not made until 
near the close of the session when Representatives Ralph McLane, Evans 
Crary, Russell Morrow and George Holt and Senators Dewey Dye, LeRoy 
Collins, Phillip Beall and Elmer Ward were appointed as a joint legislative 
committee on statute revision. Senator Dye was commissioned to prepare 
the bill which was introduced in the Senate and passed the same day without 


any changes. The Senate Bill was later passed by the House without change 
and signed by the Governor. 


‘‘Florida Statutes, 1941,’’ will be in two volumes, the first volume con- 
taining the statutes as the law of the State, constitutions of the United States 
and Florida, the rules of Court and the index. The second volume will contain 
the annoations of the two constitutions and the rules of Court; synchronizing 
tables, keying the ‘‘Florida Statutes, 1941,’’ with the Compiled General Laws 
and the Revised General Statutes; the history; the revisor’s notes and popu- 
lation act tables. ‘‘ Florida Statutes, 1941,’’ will be effective upon the proclama- 


tion of the Governor when notified by the Attorney General that the work 
is ready for distribution. 


While no definite figure is available it is thought that the volume of 
statutes will cost about $6.00. It is expected to be ready for delivery about 


Nov. 1, 1941. 
SUPREME COURT FACILITIES 


The Supreme Court Facilities Bill which was approved by the Tampa 


Convention was handled by Thomas Jean Ellis, of Tallahassee, and went 
through both houses almost unanimously. 


It appropriates $250,000.00 for an addition to the Suprenie Court Building. 


UNIFORM CRIME ACTS 


The Uniform Crime Acts which were recommended at the Belleair Con- 
vention and again at the Jacksonville Convention were presented with the 
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aid of the Bar by Kenneth MacGowan of the American Legion Legislative 
Committee and received practically the unanimous approval of both bodies. 


(1) Fresh pursuit of criminals across State lines. 

(2) Revised act for uniform extradition. 

(3) Revised uniform act for the removal of out-of-state witnesses. 

(4) Permitting compact between States regarding supervision of parolees 
and probationers. 


(5) Interstate compact for active cooperation between States in the con- 
trol of crime and for the protection of its citizens. 


(6) Amendment to nareotie act promoting uniformity. 


SERVICE OF PROCESS BY PUBLICATION ACT 


This is another Act which has been repeatedly approved by the <Asso- 
ciation and as reported in the May issue of the Law Journal was passed and 
takes the place of 18 aets previously on the books. This Act takes effect 
at 12:01 a. m. October 1, 1941. This is a very comprehensive law and is 
smewhat long. Our readers can get a convy by writing the Secretary of State 
and asking for Senate Bill 256. 


APPEALS 


While not directly recommended by the Bar it enacts a provision proposed 
in 1939 to shorten the time of appeals and speedier determination of causes. 
House Bill No. 493 which takes effeet on August 6, 1941, shortens the time of 
taking appeals from six months to sixty days. 


PAROLE AND PROBATION 


While the Probation Association took the lead in preparing and pressing 
for passage the Parole and Probation Act the Florida State Bar Association 
was one of the early advocates and on a number of occasions approved such 
an act in principle. It provides for the scientific handling of criminals, par- 
ticularly first offenders, and it is thought will eliminate much of the unsavory 
conditions incident to our present system. A full-time commission of three 
members is set up to operate under this new law. 


COMMENTS BY MILLARD F. CALDWELL, 
CHAIRMAN LEGISLATIVE COMMITTEE 


The Secretary of the Bar Association has asked me for a report of the 
work of the legislative committee. Summed up in a few words, it may be 
said that the committee members gave liberally of their time and responded 
wholeheartedly to every call. I weleome the opportunity to acknowledge my 
appreciation for their able and valued assistance. 


The integration bill failed of legislative approval because the lawyers of 
the 2nd, 4th, 5th, 9th, 10th, 14th, 15th, 
17th, 18th, 21st, 22nd, 25th, 27th, 28th, 
29th, 32nd, 34th, 35th, 37th and 38th 
Senatorial Districts 
were either opposed to the legislation or evidenced little interest in it. With 
possibly one or two exceptions it may be safely assumed that the Senators 
cast thir votes in accordance with what they conceived the sentiment of 
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their constituents to be. A number of them expressed it as their personal 
opinion that the bill would, if enacted, accomplish a useful purpose, but said 
they would rather ascertain and voice the judgment of the members of the 
Bar in their Districts. It is interesting that this group, noting little favorable 
and some unfavorable local reaction, took the perfectly normal and _ politically 
expedient course of voting against a change. I have no word of criticism for 
those who voted against the bill. The clammy indifference of the profe sion 
in the Senatorial Districts (with one or two exceptions) referred to was re. 
sponsible for the logical conclusion reached. 


The House, probably reflecting the public attitude more accurately, thought 
the people and the Bar entitled to the protection the bill would afford and 
passed it with few dissenting votes. The legislation came to the floor with 


the approval of one of the Judiciary Committees and was ably handled by 
its supporters. 


The opposition gathered its strength and concentrated on the Senate. 
The bill was favorably reported by the Senate Judiciary B, because the 
Chairman, who was opposed to the bill, nevertheless broke a tie by voting for it. 
At the Committee hearing, several members of the profession from all see- 
tions of the State appeared for the measure, while one of the Senior Circuit 
Judges and some members of the Bar from his Circuit appeared against it. 
More opposition developed on the Senate floor, where letters and briefs from 
lawyers over the State were referred to. 


Senators Dye, Collins. and Cooley led the Senate fight in support of 
integration and did the job exceedingly well against insurmountable odds 
of indifference and apathy. While only four or five of the Senators were 
active in sabotaging the program, they made rousing speeches which, in the 
absence of any evidence of interest on the part of the lawyers in certain of 
the Districts, persuaded a sufficient number of laymen to vote with them 
and kill the bill. <A little effort exerted by the Bar of those Districts would 
have convinced the Senators of the public need for the legislation and would 
have seen the bill enacted into law. The fight was one of the hottest of the 
entire session and the result was in doubt until the roll call. 


The Statute Revision Act has passed both Houses and is, as this is writ- 
ten, in the last days of the Session, awaiting the approval of the Governor. 


The Act authorizing the Supreme Court to adopt rules of procedure 
passed the House and is now laid out in the Senate mortuary. This Act was, 
by an overwhelming vote, reported unfavorably by the Senate Judiciary Com- 
mittee to which it was referred. The argument against it was largely based 
upon the theory that the bill would authorize the Supreme Court to adopt 
rules which would enable non-resident lawyers to come to Florida and usurp 
the practice of the local Bar. There was comparatively little favorable interest 
shown in behalf of the measure by the members of the Bar generally. 


It is my conclusion, and I think I may be in accord with the views of 
most if not all of the legislative committee members, that the legislature will 
pass practically any legislation designed for public good and in which the 
Bar of Florida manifests an active and a genuine interest, but that in the 
absence of such manifestation it will follow the normal course. 


COMMENTS BY KENNETH BALLINGER, VICE-CHAIRMAN 
LEGISLATIVE COMMITTEE 


The 1941 session of the Florida legislature was responsible for some 
forward steps in the field of law, notably the adoption of the uniform service 
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of process act, the adoption of the condensed statutes—first adoption since 
1919—and the passage of a series of bills making the handling of interstate 
criminals uniform with the practice in other states. 


The legislature did not enact the bill to permit the Florida supreme 
court to adopt new rules of civil procedure, nor did it enact the bill to per- 
mit the Florida bar to be integrated under the supreme court. 


Changes in the criminal law, endorsed by the Florida State Bar Asso- 
ciation, will result in the following: 


Allow Florida to co-operate with other states on paroles. 

Make handling of out-of-state witnesses in criminal proceedings uniform. 
Define the drug ‘‘marihuana.’’ 

Make interstate extradition uniform. 

Make the law on fresh pursuit from other states uniform. 


Revision of the Florida statutes was accomplished over a period of two 
years, as a result of activity of the Florida State Bar Association in the past 
to accomplish a less expensive compilation of laws. This new work was done 
in the office of the attorney general, and as adopted by the 1941 legislature, 
will place in the hands of the lawyers a complete set of the statutes, in one 
large volume and one small one, for a fraction of the cost of the old Compiled 
General Laws. This new Florida Statutes, 1941, will be kept up to date with 
each succeeding legislature, and the annotations will be refreshed also at 
intervals. 


The civil procedure and bar integration bills had no trouble in passing 
the house. The group of young, alert and well posted lawyers in the house 
took them in hand and explained them so well that most of the laymen under- 
stood them. But that was not the case in the senate. Opposition from two 
circuit judges found expression in several of the senators who did not favor 
these bills. The laymen in the senate were entirely unfamiliar with the bills 
and their purposes, and sided with the opponents of the measures. 


Arguments used against the bar integration bill were that it proposed 
to set up a ‘‘labor union’’ of lawyers, that lawyers couldn’t afford the $5 
yearly fee, that it would let the big city lawyers run the bar to the exclusion 
of the country lawyers. Actually, these arguments were produced by several 
large city law firms who opposed the bill and were fed to the small town 
lawyers. 


The civil procedure bill was not debated on the floor of the senate, as 
judiciary committees refused to approve it. A public hearing was held, but 
the reactionary element prevailed and there was not sufficient time after the 
bill was introduced to get it more favorable consideration. 


The married woman’s bill was hurried into the senate, and was killed there 
on the argument that giving women the power to make contracts would subject 
the country women to the blandishments of book agents, that many would lose 
their homesteads because book agents would sell them large libraries on con- 
tract and then foreclose on their homes. The argument sounds ridiculous 
when read in the cold light of today, but actually that was what was used 
to defeat the married woman’s bill. Many senators felt, also, that the bill 
was not properly drawn to protect the rights of the husband in their joint 
property. 


This session pointed to the need for educating not only the lawyers but 
the public as well to the need for adopting new civil rules of procedure, and 
for integrating the bar. Until such an educational program is conducted, the 
reactionaries will continue to prevent these changes from being made. 
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PERSONAL CIVIL LIBERTIES UNDER 
THE FLORIDA CONSTITUTION 
DECLARATION OF RIGHTS 


By 


Stanley L. West, Librarian College of Law, University of Florida 
Ivan Odle, Gainesville Bar 
. Russell McCaughan, Fort Lauderdale Bar 
Note: Since the preparation of this paper Mr. West has been appointed Librarian of the 


College of Law, University of Pittsburgh, and Mr. Odle has been appointed Librarian of the 
College of Law, University of Florida. 


— 


(In two installments) 


PREFACE 


The Bills of Rights of the federal and state constitutions have been ac- 
cepted as a guarantee of the personal and civil liberties of individuals and 
minorities. Although their significance may have been often stated generally, 
a comprehensive study of the Bills of Rights of the several states has never 
been undertaken. The Civil Rights Committee of the Junior Bar Conference 
has instituted such a study at a time when the guarantees of the state Bills 


of Rights are of particular interest insofar as they concern fundamental 
personal civil liberties. 


This treatment of the Florida Constitution Declaration of Rights has 
been a joint undertaking by Ivan Odle of the Gainesville Bar, Russell Me- 
Caughan of the Fort Lauderdale Bar, and this writer. 


The first part of this discussion is an historical treatment of the develop- 
ment of the Declaration of Rights of the Florida Constitution. It has been 
compiled as nearly as possible from source material. The scope of the second 
part is limited to a study of fundamental personal civil liberties under the 
Declaration of Rights, and consideration has been given only to those cases 
whose facts bear directly upon such rights. Cases dealing with constitutional 
guarantees when such rights are invoked by corporations or others than indi- 
viduals have been generally disregarded. 


Annotations have been selected from those of the Compiled General Laws 
of 1927, the Permanent Supplement and the 1940 Parts thereto (Harrison 
Company, Atlanta). Such annotations end with 136 Florida Reports and 191 


Southern Reporter, page 496, and have not been pursued further except on 
occasional questions of interest. 

STANLEY WEST. 
College of Law 
University of Florida 
Gainesville 

June, 1940 


Constitution of the State of Florida 
Adopted by the Convention of 1885, as Amended 


DECLARATION OF RIGHTS* 


Section 1. All men are equal before the law, and have certain inalien- 
able rights, among which are those of enjoying and defending life and lib- 
erty, aquiring posses:ing and protecting property, and pursueing happiness 
and obtaining safety 


*With spelling and punctuation of the original. 


| 


le 


)- 


FLORIDA LAW JOURNAL 211 


Section 2. All political power is inherent in the people. Government is 
instituted for the protection, security and benefit of the citizens, and they 
have the right to alter or amend the same whenever the public good may 
require it; but the paramount allegiance of every citizen is due to the Federal 
Government, and the people of this State have no power to dissolve its con- 
nection therewith. 


Section 3. The right of trial by jury shall bee secured to all, and remain 
inviolate forever. 


Sec. 4. All courts in this State shall be open, so that every person for 
any injury done him in his lands, goods, person or reputation shall have 
remedy, by due course of law, and right and justice shall be administired 
without sale, denial or delay. 


Section 5. The free exere'se and enjoyment of religiou: profession and 
worship shall for-ever be allowed in this State, and no person shall be ren- 
dered incompetent as a witness on account of his religious opinions; but the 
liberty of conscience hereby secured shall not be so constrewed as to justify 
liceentiousness or practices subversive of, or inconsistent with, the peace or 
moral safety of the State or society. 


See. 6. No preference shall be given by law to any church, sect or mode 
of worship and no money shall ever be taken from the publ’e treasury directly 
or indirectly in aid of any church, sect or religious denomination or in aid 
of any sectarian institution. 


Sec. 7. The writ of habeas corpus shall be grantable speedily and of right, 
freely and without cost, and shall never be suspended unle s, in ease of re- 
bellion or invasion, the public safety may require its suspension. 


See. 8. Excessive bail shall not be requ'red, nor excessive fines be imposed, 
nor cruel or unusual pun'shment or indefinite imprisonment be allowed, nor 
shall witnesses be unreasonably detained. 


See. 9. All persons shall be bailable by sufficient sureties, except for 
capital offenses where the proof is evident or the presumption great. 


Section 10. No person shall be tried for a capital crime unless on pre- 
sentment or indictment by a grand jury, and no person shall be tried for 
other felony unless on presentment or indictment by a grand jury or upon 
information under oath filed by the prosecuting attorney of the court wherein 
the information is filed, except as is otherwise provided in this Constitution, 
and except in cases of impeachment, and in eases in the militia when in active 
service in time of war, or which the State, with the consent of Congress, may 
keep in time of peace. Any person under such information, presentment or 
indictment for any felony not capital may be arraigned and may enter a plea 
in term time or in vacation, and the judgment and sentence of the court on 
a plea of guilty may be made and entered either in term time or in vacation. 
The judge of any cireuit court is authorized to dispense with the summoning, 
impaneling, and convening of the grand jury at any term of court by making, 
entering, and filing with the clerk of said court a written order directing 
that no grand jury be summoned at such term of court, which order of the 
circuit judge may be made in vacation or term time of said court. The Legis- 
lature shall have power by general legislation to regulate the number of 
grand jurors to serve upon, or constitute, a grand jury and to fix the number 
of grand jurors required to vote for and return an indictment or presentment. 


This amendment, upon ratification as aforesaid, shall take effect at mid- 
night on December 31st, 1934, without the necessity of legislation. (Amended, 
House Joint Resolution 152, Acts 1933; adopted at general election held 
November 6, 1934.) 


= 
— 
ae 
| 
Is 
iS 
n 
d 
le 


212 FLORIDA LAW JOURNAL 


See. 11. In all eriminal prosecutions, the accused shall have the right to 
a speedy and public trial, by an impartial jury, in the county where the crime 
was committed, and shall be heard by himself, or counsel, or both, to demand 
the nature and cause of the accusation against him, to meet the witnesses 
against him face to face, and have compulsory process for the attendance of 


witnesses in his favor, and shall be furnished with a copy of the indictment 
against him. 


Sec. 12. No person shall be subject to be twice put in jeopardy for the same 
offense, nor compelled in any criminal case to be a witness against himself, nor 
be deprived of life, liberty, or property without due process of law; nor shall 
private property be taken without just compensation. 


See. 13. Every person may fully speak and write his sentiments on all 
subjects being responsible for the abuse of that right, and no laws shall be 
passed to restrain or abridge the liberty of speech, or of the press. In all 
erim'nal prosecutions and civil actions for libel, the truth may be given in 
evidence to the jury, and if it shall appear that the matter charged as libellous 


is true, and was published for good motives, the parties shall be acquitted or 
exonerated. 


See. 14. No person shall be compelled to pay costs except after con- 
viction, on a final trial. 


See. 15. The people shall have the right to assemble together to consult 
for the common good, to instruct their representatives, and to petition the 
Legislature for redress of grievances. 


See. 16. No person shall be imprisoned for debt, except in cases of fraud. 


Sec. 17. No bill of attainder, ex post facto law nor any law impairing 
the obligation of contracts, shall ever be passed. 


See. 18. Foreigners who are eligible to become citizens of the United 
States under the provisions of the laws and treaties of the United States 
shall have the same rights as to the ownership, inheritance and disposition 
of property in the State as citizens of the State, but the Legislature shall 
have power to limit, regulate and prohibit the ownership, inheritance, dis- 
position, possession and enjoyment of real estate in the State of Florida by 
foreigners who are not eligible to become citizens of the United States under 
the provisions of the laws and treaties of the United States. (Amended by 
House Joint Resolution 750, Acts 1925; adopted at general election, 1926.) 


See. 19. Neither slavery nor involuntary servitude, except as a punish- 


ment for crime, whereof the party has been duly convicted, shall ever be 
allowed in this State. 


See. 20. The right of the people to bear arms in defence of themselves, 
and the lawful authority of the State, shall not be infringed, but the Legis- 
lature may prescribe the manner in which they may be borne. 


See. 21. The military shall in all cases, and at all times, be in strict 
subordination to the civil power. 


See. 22. The right of the people to be secure in their persons, houses, 
papers and effects against unreasonable seizures and searche, shall not be 
violated, and no warrants issued, but upon probable cause, surported by 
oath or affirmation, particularly describing the place or places to be searched 
and the person or persons, and thing or things to be seized. 

Sec. 23. Treason against the State shall consist only in levying war 
against, adhering to its enemie*, or giving them aid and comfort, and no 
person shall be convicted of treason, except on the testimony of two witnesses 
to the same overt act, or confession in open court, and no conviction for 
treason shall work corruption of blood, or forfeiture of e tate. 


- 
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See. 24. This enunciation of rights shall not be construed to impair or 
deny others retained by the people. 


HISTORY OF THE DECLARATION OF RIGHTS* 


The State of Florida has had five constitutional conventions and five 
constitutions, formulated in 1838, 1861, 1865, 1868, and 1885 respectively. 


The first constitutional convention met at St. Joseph in December, 1839, 
to adopt a constitution in anticipation of the then Territory of Florida’s being 
admitted to statehood. - The constitution was ratified by the people of the 
Territory in May, 1839, but Florida was not admitted into the Union until 
March 3, 1845. 


At the time this constitution was formulated the population of the state 
was predominantly in the northwestern part, bordering Alabama. This re- 
gion was settled to a large extent by people from that state, and it is very 
likely that some of the members of this first committee’ on the Preamble, 
Declaration and Bill of Rights were originally from there. 


It was natural then that these men should look to the recently adopted 
constitution of Alabama for a model. At any rate, of the twenty-seven sections 
in the Declaration of Rights of this first constitution, twenty sections are 
almost identical with the corresponding sections in the Alabama Constitution 
of 1819. 


It is interesting to notice some of the provisions the framers of this 
original Declaration of Rights included which they did not find in that of 
Alabama. One, Section 15, which has survived to the present day, provides 
that truth plus good motive and justification is a defense in prosecutions and 
indictments for libel. Another Section, 16, provided that no person should 
be put to answer any criminal charge but by, presentment, indictment, or 
impeachment ;* another Section, 24, provided that perpetuities, and monopolies 
were contrary to the genius of a free state and ought not to be allowed.® 


This original Declaration of Rights has formed the nucleus around which 
the four later Bills have been framed and has been earried down with rela- 
tively little change into the present constitution which was adopted in 1885. 
In fact, the original Declaration went through the constitutional convention 
of 1861 and the first convention following the war between the States, that 
of 1865, with but four changes. 


The constitutional convention of 1861 met on January 3, of that year, 
principally for the purpose of adopting the Ordinance of Secession. There 
was no committee on the Bill of Rights appointed and the then existing Bill 
was adopted in toto. 


The constitutional convention of 1865 met on October 25, of that year. 
The constitution fashioned at this meeting never became fully effective, as 
the Federal military forces were in command in the state until after the 
constitution of 1868 was put into operation. It is interesting chiefly because 
it represents an attempt by representative Southerners to adjust the govern- 
ment of the state to the great changes brought about by the war which had 
just ended. The chief question was the future status of the colored race. 
We see this question reflected in the personnel of the committee appointed,® 
and in the Declaration of Rights which it submitted and which was adopted 


*By Mr. West. 

. Abraham Bellamy, (Chairman), (Jefferson County), Leslie A. Thompson (Leon), Jackson 
Marten (Escambia), John L. McKinnon (Walton), Alfred L. Woodward (Jackson) 
. See Bill of Rights, Constitution of Alabama, (1819) and Declaration of Rights, Constitution 
of Florida, (1838) ; compare study of the Alabama Bill of Rights in this series of studies. 
. Constitution of the State of Florida, (1838) Sect. 15. 
. Ibid, Sect. 16. 
. Ibid, Sect. 24. 
Thomas Baltzell (Chairman) (Leon County) ; James Gettis (Hillsborough) ; James A. Wiggins, 
(Marion) ; Benjamin L. Wright, (Escambia); Silas T. Overstreet, (Suwannee). 
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at that convention. Judge Thomas Baltzell, its chairman, was known ag q 
champion of negro rights, and as early as 1859 had held that a free negro 
was entitled to the writ of habeas corpus." The intended method of adjust. 
ment is apparent in this Declaration. The changes in the existing Declara. 
tion indicate that the drafters intended to carry out the idea expressed by 
William Marvin, the then Provisional Governor, in his _aessage to the eon- 
vention, that the colored race should be a free peasantry with its rights 
protected in the constitution, but without the right of suffrage.® Section 1 
formerly had provided that all freemen when they form a social compact 
are equal and have certain inherent, and fundamental rights. In the new 
constitution ‘‘government’’ was substituted for ‘‘social compact’’ and the 
words ‘‘are equal’’ were omitted.® In Section 4, the provision that ‘‘all elec. 
tions shall be free and equal’’ was omitted. Section 16, regarding the method 
of eriminal charge, is the only one in which we see actual signs of debate 
before the body of the convention. Formerly this section had provided that 
no criminal charge should be other than by indictment, presentment, or im- 
peachment. The first proposal for change we see in the Journal of the 
proceedings is an attempt to modify the section by adding specifically that 
no colored person shall be put upon trial for any crime involving his life, 
except upon presentment or indictment. This proposal was rejected, but the 
question was finally resolved by allowing the legislature discretion in the 
matter except that it should pass ‘‘no law whereby any person shall be re- 
quired to answer any criminal charge involving the life of the accused, ex- 
cept upon indictment or presentment by a grand jury.’ 


Another change which is peculiar to this constitution is the omission 
of the section which provided that ‘‘free white men’’ of the state should have 
the right to keep, and bear arms for their common defense. There is no 
record of debate on this question. Whether this omission was due to a reg- 
ulation by Federal authorities or was the result of a compromise between 
some members of the committee who wanted everyone to be able to carry 
weapons, and those who wanted only white men to have this right is a matter 
of conjecture. At any rate, we find this right of ‘‘the people to bear arms 
in defense of them-selves,’’ included in the constitutions of 1868 and 1885. 

The constitutional convention of 1868 which met January 20, was doomed 
to internal strife and original failure before it started. It had been preceded 
by three years of Federal military occupation, during which ‘‘carpet bag” 
governments were rife. Representative local leaders had either voluntarily 
withdrawn, or had been forced out of public life. Representation to the con- 
vention was not by counties, but by military districts, which had been con- 
stituted to give overwhelming majorities to the negroes. There were two rival 
factions, one led by Liberty Billings and Daniel Richards, the latter chair- 
man of the convention during its first phase, and the other headed by Horatio 
Jenkins who achieved the leadership during the second phase. 

The original committee on the Preamble and Bill of Rights was composed 
of three members, two of whom were ‘‘carpet baggers’’, one still a resident 
of New Hampshire, and another a resident of Canada, the third a negro.” 
This committee reported a Bill of Rights consisting of eight sections, designed 
mainly to protect the negro in his new rights.12 It has been said that this 
bill was part of a constitution drafted in Chicago and brought to Florida 
by Daniel Richards who was a citizen of Illinois.1% 

“7. Clark and Gautier, 8 Fla. 360. 
8. Journal of Proceedings of the Constitutional Convention of the State of Florida . . . (1865) 

Message of the Governor. 

9. Constitution of Florida (1865) Bill of Rights, Sect. 1. 
10. Constitution of Florida (1865) Bill of Rights, Sect. 16. 
11. Liberty Billings (Chairman) New Hampshire; C. H. Pearce, (Canada) ; Frederick Hill, (colored). 

See Davis, The Civil War and Reconstruction in Florida, page 502. 

12. Journal of Proceedings of the Constitutional Convention of the State of Florida, Begun and 


Held at the Capitol, at Tallahassee on Monday, January 20th, 1868. p. 18 
13. W. W. Davis, The Civil War and Reconstruction in Fla. (1913) p. 509. 
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By the end of a few weeks, however, the feeling between the conservatives 
under Jenkins’ leadership and the radical Billings faction inereased to such 
bitterness that on February 4, the Jenkins faction removed itself to Monti- 
cello where it fashioned a conservative constitution based on those of Mis- 
souri and Vermont.1* The group then returned to Tallahassee and in the 
absence of part of the radical faction secured the adoption of this consti- 
tution. But violence had now increased to such an extent that the military 
authorities intervened, and on February 18 the Journal shows that the con- 
yention was convened with Colonel Sprague of the United States Army in 
the chair. Billings, Richards, Saunders, and Pearce were expelled; Horatio 
Jenkins was elected chairman and the Monticello constitution was re-adopted. 


A committee on the Bill of Rights composed of four members was ap- 
pointed’® with L. C. Armistead, Chairman, but since this Bill was drafted 
originally in Monticello, it is difficult to know to whom to attribute the 
changes and innovations which appear in this new Bill of Rights. The changes 
from the earlier Declarations are of two types: 


The first were the more or less political provisions regarding the rela- 
tionship of the state and its citizens to the Union as well as the provisions 
deigned to protect the negro in his new rights. The influence of the Mis- 
souri constitution of 1865 is noticeable here. A comparison of the two Dec- 
larations of Rights reveals that Section defining the relationship of the 
state to the Union is identical with the corresponding section in the Missouri 
constitution.1° The same is true of Section 23, prohibiting state preference 
to any church sect or mode of worship.’7 


The second group of changes, which according to the Journal of the 
proceedings, attracted very little attention at the time, have since proved 
to be the most frequent sources of litigation. Two examples are the pro- 
vision that no person should be imprisoned for debt except in case of fraud 
and the provision that foreigners who were or intended to become, residents 
of the state should enjoy the same rights in respect to possession, enjoyment, 
and inheritance of property as native born citizens. 


There were also a number of omissions in this Declaration which may 
or may not have been significant. At any rate, the prohibitions against cor- 
ruption of blood and forfeiture of estate, and the ones against perpetuities 
and monopolies, and hereditary emoluments are omitted from this Declaration. 


Most of the changes adopted in this Bill of Rights have been carried over 
into the present constitution. 

The years 1838 and 1868 are the constructive ones in Florida’s consti- 
tutional history. 

When we look at the Declaration as it exists today we see that the 
funetion of the Committee appointed!® at the constitutional convention which 
met in Tallahassee June 9, 1885, was mainly to adapt the Declaration to the 
somewhat changed conditions of this later time and to smooth out and clarify 
the wording of some of the provisions. Characteristic of the changes it made 
were: one, the omission of the typically Reconstruction provision that the 
state was forever a part of the Union and that efforts to secede should be 
resisted; and, two, the limiting of the provision that people had the right to 
bear arms for their defense, by providing that the legislature have the right 
to prescribe the manner in which they might be borne. 

14. W. W. Davis, The Civil War and Reconstruction in Fla. (1913) p. 511. 


15. L. C. Armistead (Chairman); Homer Bengan, (colored); N. C. Denneth; Thomas Urquhart 
(colored). 

16. Compare, Declaration of Rights, Constitution of Fla. (1868) Seet. 3. with Declaration of 
Rights, Constitution of Missouri, (1865) Sect. 6. See study in this series of the Missouri 
Declaration of Rights. 

17. See Declaration of Rights, Constitution of Missouri, (1865) Sect. 11. 

18. W. H. Milton, (Chairman) (Jackson) ; Angrs Patterson (Madison); J. H. Hampshire (Polk) ; 
M. M. Blackburn (Suwannee); David Campbell (Walton); J. A. Hendly (Hernando) ; 
‘Alexander Bell (Brevard); H. E. Miller (Marion): W. B. Carr (Leon). 
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There have been two amendments to the Bill of Rights since the eon- 
vention of 1885. Section 10 was amended in 1934, to provide for arraign- 
ment and plea during vacation, as well as judgment and sentence on a plea 
of guilty during that time. It also authorizes the judge of any circuit court 
to dispense with the summoning of a grand jury at any term of court. The 
legislature is authorized to regulate the number of grand jurors to sit upon, 
vote for and return an indictment or presentment. 


Section 18, as amended in 1926 gives the legislature authority to regu- 
late or prohibit the ownership of real estate by persons not eligible to become 
citizens of the United States. 


Any attempt to discuss the Bill of Rights in the constitution of an 
American state today must, of course, recognize that its source goes back 
through the Bill of. Rights in the United States Constitution, through the 
Bill of Rights of 1688, and to the Magna Charta, and if there is a central 
theme to this discussion of Florida’s Bill of Rights, it is that the Bill as 
it exists today is a product of the past (for the purposes of this paper, es- 
pecially the history of this state) and that the present Bill is the result of 
attempts to adjust the original Bill to changing conditions while preserving 
those fundamental liberties for which it was conceived. We have seen the 
first Bill borrowed almost bodily from the constitution of another state, and 
have seen it gradually modified to fit the concepts the people in Florida 
at various times have had of the essential rights. It is probably accidental, 
but none the less interesting, that later framers of the Bill reached to Missouri 
for other specific provisions. These also were later modified. 

But the Bill of Rights itself is merely the framework upon which the 
courts of this state and of the United States have woven the substance. This 
other phase of the Bill will be discussed in the second part of this paper. 


ANNOTATION OF THE DECLARATION OF RIGHTS 
OF THE FLORIDA CONSTITUTION 


The significance of the Florida Constitution Declaration of Rights has 
been clearly stated by the Supreme Court itself. 


Primacy of position in our state Constitution is accorded the 
Declaration of Rights; thus emphasizing the importance of those 
basie and inalienable rights of personal liberty and private prop- 
erty which are thereby reserved and guaranteed to the people 
and protected from arbitrary invasion or impairment from any 
governmental quarter. The Declaration of Rights constitutes a 
limitation upon the powers of every department of the state 
government. State v. City of Stuart, 97 Fla. 69, 120 So. 335. 


SECTION 1* 

All men are equal before the law, and have certain inalienable rights, 
among which are those of enjoying and defending life and liberty, acquiring, 
possessing and protecting property, and pursuing happiness and obtaining 
safety. 

The section is encountered most frequently by laws passed as an exercise 
of the police power. The Supreme Court has declared the purpose of the 
first part of this section and the rules to be used in applying this section 
as follows: 

The organic declaration that ‘‘all men are equal before the 
’? may be regarded as a guarantee that all persons shall have 


*The study of Sections 1 to 11 has been made by Mr. Odle. 
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equal consideration and protection of the law for the maintenance 
and security of the rights to which they are legally entitled. The 
exercise of the police power of the state necessarily involves 
appropriate discriminations, and the fundamental law only re- 
quires that such discriminations shall not be arbitrarily unjust 
or oppressive, as they affect the rights of persons.? 


. if a classification made has a reasonable basis in real dif- 
ferences of practical conditions with reference to the subject 
regulated and is not merely arbitrary, it will not be regarded 
as unjustly discriminatory and will not of itself be a denial 
of the equal protection of the laws.? 


The decisions under this section will be grouped and discussed under 
the following headings according to subject matter of the cases: Juries, Fish 
and Game Laws, Licenses and Taxation, Liquor Laws, Micellaneous. 


Juries 


Here the exclusion of negroes from the jury affords the principal source 
of litigation. The statutes of Florida provide that the county commissioners 
shall select men for the jury whom they know or have good reason to believe 
are law abiding citizens of approved integrity, good character, sound judg- 
ment and intelligence. The statutes providing for selecting, summoning, and 
impaneling jurors are held not to discriminate or authorize any discrimina- 
tion, against any person for jury duty because of race or color.* The court 
approves of the large discretion allowed the officers charged with the duty: 
of selecting jurors but on one case* held that the county commissioners had 
abused their discretion by exercising it in such manner as to discriminate 
against negroes for jury service. The court said: 


In the eyes of the law all persons of all races are regarded 
alike and no person has any right to insist that a person of his 
race or color shall be on the jury by which he is tried when 
charged with crime, or when he is otherwise a party to an action 
or proceeding. But a person has a right to insist that officers of 
the law, in selecting lists of names of persons to compose the 
juries in the courts, shall not in such selection discriminate 
against any citizen subject to jury duty because of his race, color 
or previous condition of servitude. ... 


The defendant, of course, may have judicially determined whether the acts 
of the county commissioners in selecting the jury list discriminate unlawfully 
against negroes. But in practice negroes are seldom, if ever, included in the 
jury list for the reason that the discretion vested in the county commissioners 
permits them to omit selection of negroes on the ground that they do not 
know or have not good reason to believe that they are law abiding citizens 
of approved integrity, good character, sound judgment and intelligence. 


Fish and Game Laws 


The rule with regard to fish and game alws has been stated as follows: 
the beneficial use of the game in the state belongs to all the 
people of the state and a regulation that unjustly discriminates 
against any of the people of the state may, in effect, be a denial 
of the equal protection of the laws to those so unjustly dis- 
criminated against.® 

Noble v. State, 68 Fla. 1, 66 So. 153 
Goldstein v. Maloney, 62 Fla. 198. 57 So. 342. 
Haynes v. State, 71 Fla. 585, 72 So. 180: Washington v. State, 95 Fla. 284, 116 So. 470. 


Montgomery v. State, 55 Fla. 97, 45 So. 879. 
Harper v. Galloway, 58 Fla. 255, 51 So. 226. 
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Thus an act which provided that residents of State, but not of Mar‘on 
County, were required to give three days’ notice to the game warden and to 
pay a special license tax to hunt in that county, which notice and special 


license tax were not required of residents of Marion County, was held in- 
valid, the court saying: 


As the residents of all the counties of the State have a quali- 
fied and beneficial interest in the game in the State, it does not 
appear that the classification made has any just basis in real 
differences of conditions. (It) is based upon mere residence in 
the county and imposes a burden upon residents of other counties 
of the State not put upon residents of Marion County, while all 


the residents of the State have some interest in the subject 
regulated.® 


likewise, a statute providing for payment of a $50 license tax for hunting 
wild game in Hernando County by non-residents of that county and $10 
for non-residents to hunt in Dixie County while residents of each of these 
counties were required to pay only a tax ot $1.00 was held to be invalid on 
the ground that such great difference in the tax had no basis in added 


burdens to the counties where the game was hunted or in any other reason- 
able and practical considerations.’ 


However, a statute requiring payment of $1.00 license for a resident 
of the state to hunt in the county of his residence and a $3.00 license to 
hunt in any county other than that of his residence is valid since it affects 
alike all residents of the state who desire to hunt in counties other than 
that in which they reside, and it has a basis in added burdens to the counties 
where the game is hunted.* A statute providing for a closed season for hunt- 
ing wild game does not impair the organic right to acquire, possess, and 
protect property, and does not deny to anyone equal rights,® nor does a 
statute prohibiting the catching of fish with haul seines or drag nets in cer- 
tain named counties,!® nor one requiring an alien or non-resident to pay a 
license tax of $10.00 per annum before he can ‘‘engage in taking fish or 


oysters from the salt waters of this state for any purpose other than his 
own individual use’’.1 


Licenses and Taxation 


The governing bodies of the State, Counties and Cities have frequently 
made attempts to regulate certain activities by requiring licenses as a con- 
dition precedent to the right to engage in these activities and requiring 
payment of a tax before the license can be procured. An early regulation 
of this kind is found in the statute requiring one who practices dentistry 
to have a certificate from the state board of dental examiners. The Supreme 
Court held this statute valid as an exercise of the police power saying that 
the statute operates alike on all persons who shall engage in the occupation 
of dentistry and it is a classification on a practical substantial basis that 
has relation to the subject regulated, and is not purely arbitrary and essen- 
tially unjust in its operation.’* And an act regulating optometry and _ pro- 
viding for licensing of optometrists is held not to be violative of Section 1 
of the Declaration of Rights,!* nor is a statute making it unlawful for any 
person to engage in the practice of barbering without a certificate of regis- 
6. Harper v. Galloway, 58 Fla. 255, 51 So. 226. 

State ex rel. Spence v. Bryan, 87 Fla. 56, 99 So. 327. 
8. State v. Philips, 70 Fla. 340, 70 So. 367. 
9. Sams v. Morris, 88 Fla. 162, 101 So. 206. 
10. Stinson v. State, 63 Fla. 42, 58 So. 722. 
11. Ex parte Gilletti, 70 Fla. 442, 70 So. 446. 
12. Noble v. State, 68 Fla. 1, 66 So. 153. 


13. Thomas v. Hand, 114 Fla. 466, 153 So. 847. 
14. Di Lustro v. Penton, 106 Fla. 198, 142 So. 898. 
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tration from the Board of Barber Examiners.'* A statute passed in 1927 
providing for regulating and registering of real estate brokers and salesmen, 
and creating a state real estate commission to administer the Act was held 


not to deny all men equality before the law and the other rights specified 
in this section. 


An ordinance of Miami imposing a license tax of $10 on each indi- 
vidual driver of an automobile or truck for hire was held to be valid and 
based on a reasonable and practicable classification..® A city ordinance which 
imposed a license tax of $2500 on wholesale peddlers and $75 on retail 
peddlers was held invalid’? as was one requiring all persons maintaining a 
place of business in the city for the purpose of selling bakery goods to pay 
a license tax of $10 while persons not maintaining such a place of business 


and who engaged in the bakery business in the city were required to pay a 
license tax of $50.18 


Liquor Laws 


It has always been held that there is no inherent right in a citizen to 
sell intoxicating liquors by retail, and accordingly a statute providing that 
no intoxicating liquor shall be sold in less quantities than one-half pint and 
no one shall sell liquor that is not in securely sealed receptables and that 
no dealer shall permit any person to drink or give away liquor on the 
premises where it is sold is not a violation of the right to acquire, possess, 
and protect property.’® But before the prohibition era it was held that 
liquor was the subject of private ownership, and therefore a statute that 
undertook to prohibit the possession or ownership by citizens in dry counties 
of liquor violated the guarantee of the right to acquire, possess and protect 
property.”” After the enactment of the prohibition amendment in 1918, a 
statute making it unlawful for any person to have in his possession, custody, 
or control any alcoholic liquor except in his residence for personal use not 
to exceed a certain quantity was held an appropriate exertion of the police 
power.” City ordinances prescribing the area in which liquor may be sold? 
and prohibiting retail liquor dealers from engaging in the mercantile or 
drug business in the same building*® are valid. 


Miscellaneous 


A Bulk Sales Act, the classification of which covers ‘‘every person who 
shall bargain for or purchase any stock of goods, wares, or merchandise in 
bulk,’’ is valid? And an act which gave a remedy to the parents of a minor 
child for the death of the child when caused by the negligence of a cor- 
poration or association of persons but not as against individuals was held 
to be based upon a proper classification,> as is a statute providing for a 
greater punishment for a second or subsequent conviction for felony than 
for a first conviction.26 A statute denouncing the willful and malicious burn- 


ing of one’s own or another’s dwelling is not unconstitutional as an arbitrary 
interference with property rights.?* 


15. State v. Rose, 97 Fla. 710, 122 So. 225. 
16. State ex rel. Harris v. Quigg, 86 Fla. 51, 96 So. 8. 
17. Roach v. Ephern, 82 Fla. 523, 90 So. 609. 

18. Hamilton v. Collins, 114 Fla. 276, 154 So. 201. 

19. Ex parte Pricha, 70 Fla. 265, 70 So. 406. 

20. Ex parte Francis, 76 Fla. 304, 79 So. 753. 

21. Marasso v. Van Pelt, 77 Fla. 432, 81 So. 529. 

22. State v. Ackerly, 69 Fla. 23, 67 So. 232. 

23. Tittsworth v. Akin, 118 Fla. 454, 159 So. 779. 

24. Goldstein v. Maloney, 62 Fla. 198, 57 So. 342. 

25. Davis v. Florida Power Co. 64 Fla. 246, 60 So. 759. 
26. Cross v. State, 96 Fla. 768, 119 So. 380. 
27. Love v. State, 107 Pla. 376, 144 So. 843. 
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A city ordinance prohibiting the operation of a skating rink for profit 
is an unreasonable and unwarranted interference with the personal rights 
of a citizen to acquire and possess money and property by legal means.** 


SECTION 3 


The right of trial by jury shall be secured to all, and remain inviolate 
forever. 


This section has been limited by the following rule as stated in Hathorne 
v. Panama Park Co. 


This, however, guarantees to the citizen a right of trial by 
jury only in those cases where at the time of the adoption of the 
constitution the law gave that right; and not in those cases where 
the right, and the remedy with it, are thereafter created by 
statute, nor where the cause was already the subject of equity 
jurisdiction. 


In applying this rule it has accordingly been held that Section 3 is not 
violated by a statute creating mechanics’ liens and providing for enforce- 
ment of them in equity ;*° that a statute, passed before the first Constitution 
of Florida giving the right to trial by jury, which placed partition suits in 
the jurisdiction of courts of equity was not an invalid denial of this section ;* 
that a statute placing suits to quiet title in equity jurisdiction is valid since 
suits to quiet title were of recognized equity jurisdiction before passage of 
our constitutions ;** that this section does not secure the right to trial by 
jury for violations of municipal ordinances as these were conducted generally 
without juries prior to the adoption of the constitution ;** that a statute pro- 
viding for trial of a proceeding for revocation of a real estate broker’s license 
before a chancery court was not violative of this section since the matter 
was not regulated or controlled by the common law;** and that a statute 
providing that a circuit judge or county judge may commit persons between 
the ages of ten and eighteen to the state reform school does not violate this 
section, this being a statutory proceeding and not one according to the 
common law.*® 


A disbarment proceeding is not a criminal trial and a trial by jury is 
not guaranteed or required.*® In a proceeding to inquire whether a convict 
has violated the conditions of his pardon, if he denies he is the same person 
who was convicted and pardoned, he is entitled to a jury trial on the issue 
of his. identity.** A defendant is entitled to a jury trial to determine the 
question of incompetency and disqualification of a grand juror who sat on 
the grand jury which indicted him.** The right to a trial by jury on issues 
purely of fact, arising in proceedings by quo warranto, is guaranteed by this 
section,®® but there is no constitutional right to a jury trial in mandamus 


28. Inglis v. Rymer, 113 Fla. 732, 152 So. 4. 
29. 44 Fla. 194, 32 So. 812. 
30. Hathorne v. Panama Park Co., 44 Fla. 194; 32 So. 812; Mills v. Britt, 56 Fla. 839. 47 So. 799. 
31. Camp Phosphate Co. v. Anderson, 48 Fla. 226, 37 So. 722; Terra Ceia Estates v. Taylor, 68 
Fla. 261, 67 So. 169. 
32. Hawkins v. Relim Inv. Co.,, 92 Fla. 784, 110 So. 350. 
33. Hunt v. City of Jacksonville, 34 Fla. 504, 16 So. 398 
34. Green Realty Co. v. Florida Real Estate Comm. 130 Fla. 220, 177 So. 535. 
35. Pugh v. Bowden, 54 Fla. 302, 45 So. 499. 
36. State v. McRae, 49 Fla. 389, 38 So. 605. 
37. Carraway v. State, 58 Fla. 15, 51 So. 142. 
State v. Horne, 52 Fla. 125, 42 So. 388. 
38. Cotton v. State, 85 Fla. 197, 95 So. 668. 
39. Buckman v. State ex rel. Spencer, 34 Fla. 48, 15 So. 697. 
Van Dorn v. State ex rel. Clarke, 34 Fla. 62, 15 So. 701. 
State v. S. H. Kress & Co., 115 Fla. 189, 155 So. 823. 
State v. Klingensmith, 126 Fla. 124, 170 So. 616. 
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proceedings.*° A court order of a remittitur on a verdict awarding damages 
as an alternative for reversal does not deny a jury trial in violation of 
this section.*! 


SECTION 4 


All courts in this State shall be open, so that every person for any 
injury done him in his lands, goods, person or reputation shall have remedy, 


by due course of law, and right and justice shall be administered without 
sale, denial or delay. 


In the case of Arundel Corporation v. Griffin,4* suit was brought against 
the Board of Commissioners of the Everglades drainage district, an agency 
of the State, for damages for overflowing plaintiffs’ lands with water. The 
court held: 


In this case ‘‘due course of Law’’ does not afford the plain- 
tiffs the remedy sought, because, in the absence of valid statutory 
authority, an action in tort for damages does not lie against a 


state agency engaged in performing a public function for the 
state .... 


However, in Spafford v. Brevard County,** an eminent domain suit, the 
court, in speaking of sections 4 and 12 of the Declaration of Rights says: 


These provisions secure individual rights against unconsti- 
tutional invasion by the state, as well as from violation by other 
governmental agencies and individuals. 


Under this section it is held that a married woman is no longer barred 
from use of the courts by the common law doctrine of coverture, and she 
may maintain an action for alienation of her husband’s affections.44 Im- 
proper refusal to settle and sign a bill of exceptions, substantially correct 
and duly presented, may constitute denial of right to have ‘‘justice adminis- 
tered without denial’’ under this section.** Words which charged the plaintiff 
with the crime of larceny are actionable in Florida though they were spoken 
in Illinois about plaintiff who lived in Florida.*® A docket fee establ'shed 
by act of the Legislature to provide for and maintain a public law library 
in the court houses in certain counties was held invalid as being in violation 
of this section, the court reasoning that it was an attempt to levy a tax 
on those who must bring their causes into court and to require the payment 
of such tax for the benefit of the public treasury and is therefore an abro- 
gation of the administration of right and justice.*7 In applying this section, 
where there are conflicting claims of right as to whether a party is properly 
held in custody, a party will not be permitted to try these in habeas corpus 
proceeding in the Supreme Court but will be remanded to the nisi prius court 
for trial in direct proceedings.*® Another interesting application of thie 
section is found in the case of Bechtol v. Lee.*® The Acts of 1935 provided 
for licensing, of slot machines until September 30, 1937. The Acts of 1937 
provided for forfeiture of all slot machines in the State on October 1, 1937. 
The question arose as to whether a reasonable time should be allowed after 
40. Columbia County Com’rs v. Kind, 13 Fla. 451. 

State v. Suwannee, 21 Fla. 1: Hannum v. State, 127 Fla. 313, 170 So. 455. 
41. Atlantic Coast Line R. Co. v. Pipkin, 64 Fla. 24, 59 So. 564 

Florida East Coast R. Co. v. Hayes, 67 Fla. 101, 64 So. 504 

South Florida Farms Co. v. Stevenson, 84 Fla. 235, 93 So. 247. 

42. 89 Fla. 128, 103 So. 422. 

43. 92 Fla. 617, 110 So. 451. 

44. Hoover v. Hoover, 103 Fla. 846, 188 So. 373. 
4h. State v. Cornelius, 100 Fla. 292, 129 So. 752. 
46. Piplack v. Mueller, 97 Fla. 440, 121 So. 459. 
47. Flood v. State, 95 Fla. 1003, 117 So. 385. 


48. Arnenberg v. Coleman, 121 Fla. 138, 163 So. 405. 
49. 128 Fla. 374, 176 So. 265. 
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midnight September 30 in which to remove the slot machines. The Supreme 
Court held: 


The constitution expressly commands ‘‘that .. . right and 
justice shall be administered’’ by ‘‘all in this State.’’ Declara- 
tion of Rights, sec. 4. The court here adjudges that in this case 
right and justice require a reasonable time to be given for the 
prompt removal, without needless delay or unlawful use, of the 
machines referred to in the statute, after 12 o’clock midnight, 
September 30, 1937, and that such removal does not violate but 
is in accord with the Constitution and laws of this state. 


SECTION 5 


The free exercise and enjoyment of religious profession and worship 
shall for-ever be allowed in this State, and no person shall be rendered in- 
competent as a witness on account of his religious opinions; but the liberty of 
conscience hereby secured shall not be so construed as to justify licentiousness 


or practices subversive of, or inconsistent with, the peace or moral safety of the 
State or soctety. 


In Cross v. State*® a child of nine years was permitted to testify in a 
criminal case. The child seemed to know nothing about religion, a Supreme 
Being, or Divine punishment, but had received sufficient instruction to ap- 
preciate the nature and obligation of an oath. The Supreme Court held that 
it was not error to allow the child to testify saying that under Sec. 5 of the 
Declaration of Rights a belief in or knowledge of religion is not essential to 
the competency of a witness. 


A very recent decision of a problem confronting many courts at present 
is provided in the case of State ex rel. Bleich v. Board of Publie Instruction 
for Hillsborough County*! in which the court held that a county board of 
public instruction could lawfully require all children attending the public 
free schools to salute the flag, even though for religious reasons som® chil- 
dren, who were members of a religious sect known as ‘‘Jehovah’s Witnesses’’ 
had conscientious scruples against doing so. The court held: 


Requiring children who attend the public free schools to’ join 
in patriotic exercises, such as saluting the flag, in no respect 
infringes on a free exercise of their religious belief nor can we see 
that it tends in any way to set up a State Religion. The con- 
stitution contains no other inhibition. 


50. 89 Fla. 212, 103 So. 636. 
| , 190 So. 815. 


Check on your payment of dues. For those not paying ’41 dues the Law 
Journal will be discontinued with this issue. 
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Editorials 


THE LEGISLATURE AND THE BAR 


Several of the Association’s legislative measures didn’t fare so well in 
the *41 session—notably Integration and Rule making power. 


This in a Senate of 38, 22 of whom were lawyers and in a House of 95, 
36 of whom were lawyers. Both measures fared better in the House with a 
smaller percentage of lawyers than in the Senate. The younger lawyers in 
both houses were almost unanimously favorable. 


It can reasonably be surmised that laymen in the Senate felt that since 
the lawyers couldn’t agree on their own problems, they wouldn’t vote to 
disturb the status quo. 


It’s always easier to defeat a measure than to pass one. That was true 
in this case. The active opposition came from only one circuit and one big 
city law firm. 


These needed and salutory acts will come in time. Its largely a matter 
of education. 


When the rank and file of lawyers want Integration bad enough they 
will get it. 
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Glorida State Bar A Asociation 


OFFICERS AND BOARD OF GOVERNORS: 


ROBERT R. MILAM, President ED R. BENTLEY, Executive Secretary 
J. VELMA KEEN WARREN JONES JOHN DICKINSON 
MILLARD F. CALDWELL W. O. MEHRTENS J. TOM GURNEY 


PAUL D. BARNS 


““WHAT DO I GET OUT OF IT?”’ 


It is hard to believe that in the present state of the world . . . in this 
stage of enlightenment . . . so many men continue to measure every appeal 
for their co-operation by the utterly selfish rule... ‘‘ What do I get out of it?’’ 


Happily, the number of the ‘‘What-do-I-get-out-of-it’’ class is slowly 
diminishing . . . but it still is large. Take the lawyers, for example: one 
would say, offhand, without hesitation ... here is a class of educated men 
and women who must know from experience the value of co-operation . . . the 
necessity of organizing for their mutual good . . . to protect the profession 
they are privileged to practice . . . to join with their public-spirited brethren 
to preserve that practice and to improve conditions under which they are 
obliged to carry on their highly specialized business . . . Yes, one who has 
had no opportunity to inquire would assume that there are fewer ‘‘ What-do- 
I-get-out-of-it’’ isolationists among members of the Bar than in any other 
single class of educated persons . . . But is this true? 


Let us examine the attitude of the lawyers of this State toward voluntary 
membership in Bar Associations: The Martindale-Hubbel lists about 3,000 
lawyers in Florida . . . Of this number about one-half belong to the bar 
association. Not all of the other half are among the ‘‘ What-do-I-get-out-of-it’’ 
group ... far from it. Many feel that they cannot afford the $5.00 a year 
—or less—dues . . . Maybe they would like to belong and take part in the 
many legitimate activities of the organized bar, but limited incomes prevent 
their doing so . . . Some are inactive . . . retired. But there still is a large 
number, able to pay dues, some of whom, when asked to join the Bar Asso- 
ciation bring up the old, old question .. . ‘‘ What do I get out of it?’’ 


Well, let us see what they would ‘‘get out of it.’’. .. Let us enumerate some 
of the tangible things others are doing for them ... There are intangible 
benefits, too, that cannot be measured by any of the selfish standards of life. 


In the State Association there are some 35 active committees with a 


membership of approximately 300 ... carry on the work of these committees 
... your work ... for your Association. 


These committees are striving, continuously, to . . . (1) promote the 
highest standards of an honorable, learned profession . . . (2) to improve 
the administration of justice . . . for the benefit of the public, believe it or 
not ... (3) to provide, yearly, a series of law lectures designed to bring you 
up to date . . . (4) to oppose vicious legislation directed against your pro- 
fession .. . (this happens with increasing frequency) ... (5) to co-operate 
with our judges on matters affecting the efficiency of the courts ... (6) 
to initiate procedural reforms tending to simplify your practice and eliminate 
the delays charged against the profession ... (7) to further the development 
of free legal aid to indigent persons who have valuable rights to protect .. . 
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a burden that should be borne in full by the public, and which this Association 
is endeavoring to bring about ... (8) to establish a continuous revision of 
the Florida Statutes with annotations at a reasonable cost ... (9) to eliminate 
much of the unauthorized practice of the law... 


Now these are not ‘‘paper committees’’... they are working committees, 
whose members give uncounted hours—for what?—for your benefit as much 
as for their own ... And there are many other such committees, all carrying 
on some proper function of a modern bar association . . . without which 


activities there would be no justification for any bar organization. 


Maybe you will ask: 
is in the following list: 
Criminal Law and Procedure Committee. 
Probate—Division A. 

Probate—Division B. 
Unauthorized Practice of the Law. 


Legal Education and Admission to the 
Bar. 


Professional Ethics and Grievances. 
Legislation. 

National Defense. 

Legal Institute (State and Circuit). 
Noteworthy Changes in Statute Law. 
Law Books. 

To Rewrite the Real Property Laws. 
Supreme Court Rules. 

Supreme Court Facilities. 

Student Bar Association. 


Preservation of Public Records and 
Documents. 


To Draft Legislation on Married Wo- 
men’s Rights. 


All these activities are carried on 


This is what you ‘‘get out of it’’;... 


if you are not now a member . 


‘*What are all these committees?’’ 


The answer 


Legal Aid. 

Juvenile Courts and Prevention of Crime. 
To Index the Florida Law Journal. 
Integration of the Bar. 

Economics of the Bar. 

Constitution and By-Laws. 


To Cooperate with the American Bar 
Association in the Improvement of 
Probate Statutes. 


To Cooperate with the American Bar 
Association to Improve the Adminis- 
tration of Justice. 


Membership. 

American Law Institute. 
Publications. 

Public Relations. 


Memorials. 


Judicial Administration and Legal Re- 
form. 


... all of this work is being done... 
has long been done by this Association. 


what you will ‘‘get out of it’’, 


. . plus the immeasurable personal satisfaction 


of closer, more friendly contact with your fellow members of the Bar. 


pe 
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JUDGE ABE KANNER 


It is Judge Abe Kanner now. A long 
service in the House of Representatives 
end in the Florida State Senate was 
crowned by a deserved appointment as 
Circuit Judge by Governcr Bolland 


JUDGE GEORGE E. HOLT 


Governor Holland awarded Represent- 
ative George Holt for his fine legislative 
service by appointing him Circuit Judge 
of Dade and Monroe Counties. 


ADDITIONAL COMMITTEES 


SMALL CLAIMS 
William J. Hester, Miami, Chairman. 
John C. Ausley, Tallahassee, Vice- 
Chairman. 
J. A. Cargill, Orlando. 
Carrington Gramling, Miami. 
C. Edmund Worth, Tampa. 
Ray W. Richardson, Jacksonville. 


MEMBERSHIP 
Hervey Yancey, Tampa, Chairman. 
Owen Pittman, Miami. 
H. L. Pringle, Leesburg. 
John Dickinson, St. Petersburg. 
Frank Fee, Fort Pierce. 
Cornelius Christiancy, DeLand. 
Richard Gardner, Quincy. 
Barton T. Douglas, Gainesville. 
S. T. Dell, Jr., Gainesville. 


ADOPTION OF THE FEDERAL RULES 
OF PROCEDURE 
Julius Parker, Tallahassee, Chairman. 
v. Velma Keen, Tallahassee. 
Clarence J. TeSelle, Gainesville. 
James Whitehurst, Brocksville. 
Giles Patterson, Jacksonville. 
E. Dixie Beggs, Pensacola. 
John Murrell, Miami. 
D. H. Redfearn, Miami. 
AMERICAN LAW INSTITUTE 
Louis Kurz, Jacksonville, has been sub- 
stituted for Baya M. Harrison. 


AMERICAN BAR ASSOCIATION COM- 
MITTEE ON PUBLIC RELATIONS 
Lawrence Long, Jacksonville. 

Charles S. Isler, Jr., Panama City. 


x 
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Parker Holt, Fort Myers. 
Melbourne L. Martin, Miami. 
Willard Ayres, Bartow. 
Clark Gourley, Gainesville. 
George Smith, Clearwater. 
Byron Butler, Perry. 

Julius F. Parker, Tallahassee. 
Bert H. Lane, Pensacola. 
Arthur Anderson, Tampa. 


THEY TELL ME THAT— 


Charles H. Murchison, Jacksonville, 
has been appointed the south’s single 
member of the War Department’s civilian 
board of review. 


The Ocala Lawyers Club, composed of 
four attorneys, has expressed the willing- 
ness to donate their $15,000 law library 
as a nucleus of a County Law Library. 


The Tampa-Hillsborcugh Bar is wor- 
1ying over a rare problem. After the 
State Bar Convention in Tampa recently 
they discovered that they had failed to 
spend $426.00 of the fund which had 
keen raised to entertain the Convention. 


¥ormer Governor Doyle E. Carlton has 
been appointed by Governor Holland as 
State Chairman of the United Service 
Organizations for National Defense. 


Raymer F. Maguire, Orlando, address- 
ed the law students of the University 
of Florida on May 8th. 


Martin Caraballo, Tampa, has been 
appointed by Governor Holland as State 
Chairman of the Committee on Pan- 


Donald Walker, Orlando. 
Culver Smith, West Palm Beach. 


PROFESSIONAL ETHICS AND 
GRIEVANCES 
The following names were omitted from 
the May publication: 
William A. Lane, Miami. 
Frank R. Greene, Ocala. 


American Relations of the Division of 
Information, Education and Morale. 


John G. Baker, Orlando, has been ap- 
pointed County Judge of Orange County 
curing the absence of Judge Victor Hut- 
chins who has been called to active duty 
with the Navy. 


Miss Mary Lou Baker, attorney in St. 
Petersburg, is in charge of indexing the 
doings of the 1941 Legislature. 


Representative George E. Holt has 
been appointed by the Governcr as Judge 
of the Eleventh Judicial Circuit succeed- 
ing Judge Stanley Milledge. 


Senatcr Abe Kanner has beeii appoint- 
ed by the Governor as Judge of the Ninth 
Judicial Circuit succeeding Judye Thad 
Carlton. 


Representative Thomas Shave, Fernan- 
Gina, has been appointed Assistant State 
Attorney of the Fourth Judicial Circuit. 


Walter Woolfolk of Lake Wales has 
keen appointed Assistant State Attorney 
ior the Tenth Judicial Circuit. 


THEY GO TO THE ARMY— 


Lieutenant Senior Grade Victor Hut- 
chins has reported to the Naval Air 
ation, Jacksonville. 


J. J. Parrish, Jr., Orlando, has receiv- 
cd orders to report as a second lieuten- 
ant in the field artillery. 


George F. Gilleland, Daytona, has ac- 
cepted an appointment as second lieu- 


tenant in the quartermaster reserve 
corps. 


James B. Campbell, Jr., Tallahassee, 
is at Lowry Field, Denver, Colorado, Sec- 
conc School Squadron. 


Martin Caraballo, Jr., has been pro- 
moted to Captain. He is attached to the 
116th Field Artillery, Headquarters Bat- 
tery, Camp Blanding. 


‘ 
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BOOK REVIEWS 
TEMPLE:} AND TUWERS 

George Vauchu, en-eritus Professor 
o! Taw. Universtiy of Arkansas, has 
just brough! ticm the prss a very 
remarkable stidy, Temples and Tow- 
ci-—things suiritual and ‘iumgs ma- 
terial. 

This 626 page book is che result 
of a referendum or proke by the au- 
thor made to the great and near great 
of the world. In reply to a letter of 
the author inquiring as to the spiritual 
trends of the time, whether there is a 
spiritual awakening and what of the 
roral outlook brought serious con- 
iemplative answers from ali types and 
classes of people which are worth 
reading. The information is classified 
under sixteen broad heads such as 
bench and bar, business and finanee, 
edueation, medicine, science, youth. 
religion, recreation and ete. 

The list of answers reads like Who’s 
Who, not only in America but of the 
world. The gamut of human thought 
is run by expressions from Bernard 
Shaw, Hugh Johnson, Clarence 
row and others like them through all 
tle various shades to the ether ex- 
treme of Louis Brandeis. Bernard 
Baruch, Stanley Jones and their kind. 
Meador Publishing Co., Beston, Mass- 
zchusetts. $2.50. 


WHITE PINE MIRAGE 


A. A. Alvord in his little book, 
‘“White Pine Mirage,’’ containing 23 
chapters, 107 pages, furnishes the most 
celightful evening’s entertainment we 
have lately seen. It can easily be read 
at one sitting. The chapters are short 
and well written. 

It is a charming love story with 
plenty of mystery in a beautiful set- 
ting of the northwest woods. The 
siory is the vehicle for the philosophy 
of the author with some of the same 
ideas as Emerson expressed in his 
essay on Compensation. His descrip- 
tion of the ability of the rich and 
powerful and the politically connected 
te influence courts of justice when 
the other party litigant is a poor man 
without political connection is too true. 


Fortuny’s, New 


Price $1.50. 


York, Publishers. 


LEGAL INSTITUTE COMMITTEE 
MEETS 

The Legal Institute Committee met 
at the call of Chairman E. A. Clayton 
it: Gainesville on May 31st, and was 
attended by E. A. Clayton. Former 
Senator Truman G. Futch, Leesburg; 
Judge H. L. Sebring, Gainesville; 
Judge John Ward Henderson, Talla- 
hassee ; Seldon F. Waldo, Gainesville; 
«und Ed R. Bentley, Executive Secre- 
iary, Tallahassee. 

It was decided to hold the next 
State-wide Institute in Gainesville late 
in October or early in November, the 
exact time to be set by a sub-commit- 
tee which was authorized and empow- 
ered to select subjects, both for the 
State-wide Institutes and a group of 
subjects for Circuit Institutes from 
which local committees could make up 
their program. 

It is the aim of the committee to 
make both State-wide and Cireuit In- 
stitutes as practicable as_ possible. 
Some of the subjects not heretofore 
vovered were suggested as_ follows: 
Workmen’s compensation, law office 
management, wage and hour law, re- 
cent legislative changes affecting 
lawyers. 

The committee will weleome sug- 
gestions from practicing attorneys. 

Other members of the committee 
zre as follows: W. A. McRae, Gaines- 
ville; Olin E. Watts, Jacksonville; 
Charles Ausley, Tallahassee; Warren 
Jones, Jacksonville; C. C. Howell, Sr., 
Jacksonville. 


COMMITTEE ON PROFESSIONAL 
ETHICS AND GRIEVANCES 
TO MEET 

Chairman Harrison E. Barringer of 
*he Committee on Professional Ethies 
und Grievances has called a meeting 
of his committee to meet in Miami on 
June 21st. Members of the Commit- 
tee are: Elmer E. Hazard. William 
A. Hallowes, III, Vietor O. Wehle, 


Raymond C. Alley, John H. Tread- 
well, Jr.. Ellis F. Davis, Warren B. 
Parks. William W. Gibbs, William A. 
Lane, Frank R. Greene. 
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Local Bar Associations 


ST. JOHNS COUNTY 


The St. Johns County Bar Association 
met on May 15th with Frank D. Up- 
church as the guest speaker. His sub- 
tect was “Statutory Revision of the Laws 
of the State of Florida.” 

T. Rogero Mickler has been elected 
president and John Henderson secretary. 


JACKSONVILLE BAR 


‘William A. McRae, Jr., formerly of 
Jacksonville, but now Professor of Law 
at the University of Florida, was the 
guest speaker of the Jacksonville Bar 
on May 8th. 


William B. Bond, president of the 
Association, presidea with L. K. Walrath 
ac secretary. 


DADE COUNTY BAR 


The Dade County Bar held a memorial 
service on May 23rd with Henry K. Gib- 
sen as chairman. 


Eulogies were delivered in memory of 
Chester R. Gourley, who died August 3, 
i939; Robert G. Gilroy, August 27, 1939; 
George M. Thompson, September 12, 
1939; Samuel J. Barco, October 10, 1939; 
E. C. Davis, March 28, 1940; Isidore 
Zukernick, November 29, 1940; George J. 
Rosenthal, December 31, 1940; Philip 
Clarkson, January 18, 1941; Frank D. 
€toneman, February 1, 1941; I. P. Hen- 
cerson, April 16, 1941; E. Lee Stapp, 
April 24, 1941. 


CHANGES IN LAW FIRMS 


Jerrold F. Jacob and Gaylord Kenyon 
have announced the formation of a part- 
nership under the firm name of Jacob & 
Kenyon with offices in Lake Worth. 


Manley P. Caldwell has announced the 
removal cf his office from the 12th floor 
of the Harvey Building to the 6th floor 
and with Madison F. Pacetti as an as- 
seciate. 


LIFE’S RECORD CLOSED 
CLEMENT D. RINEHART 


Clement D. Rinehart, long a prominent 
member of the Jacksonville Bar, died at 
his home on May 27th at the age of 77 
years. 


Mr. Rinehart was a native of Fred- 
ericktown, Ohio. He graduted from Yale 
T.aw School in 1888 and came to Jackson- 
v.lie the following year where he became 
sssociated with Fletcher & Wurts. At 
the time of his death he was a senior 
member of the firm of Rinehart, Coulter 
end Conroy. He was particularly active 
in behalf of the free library in Jackson- 
ville and in the I. O. O. F. He was one 
of the oldest members of the American 
Bar Association and has been a member 
of the Florida and Jacksonville Asso- 
cations since their organization. 


Wm. ROLSTON BROWN 


Wm. Rolston Brown, 65, retired attor- 
ney of St. Petersburg, died in that city 
on May 20th. 


Mr. Brown had been an outstanding 
Detroit attorney for 42 years. He came 
tc Florida 10 years ago as counsel for a 
large estate and three years ago come to 
Florida to live. 


GEORGE B. PERKINS 


George B. Perkins, 71, Tallahassee 
sawyer, died in that city on May 29th. 
He died of a heart attack just as he 
walked into an office. Mr. Perkins was 
a life long resident of Tallahassee and 
had been active for many years in the 
business and civic life of the community. 


Have you paid your dues for 1941? 
Law Journals will be discontinued with 
this issue unless your ’41 dues are paid. 
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Junior Bar Section 


MINUTES OF MEETING OF THE EXECUTIVE . 
COUNCIL OF THE JUNIOR BAR SECTION 


The Executive Council of the Junior Bar Section of the Florida State 
Bar Association met at one o’clock P. M., on Sunday afternoon of April 20, 
1941, at the George Washington Hotel in Jacksonville, Florida. 


In attendance were: Clarence E. Brown, Donald Carroll, Charles C. 
Howell, Jr., J. Lance Lazonby, Melbourne Martin, Neil C. MeMullen, W. 0. 
Mehrtens and Donald Walker. 


As its first item of business the Council determined that the major 
projects of the Junior Section for the coming year would be in order of 
immediate importance: (1) Continuation of the work on procuring the re- 
vision of the statutes, and (2) The Public Relations Committee project in 
cooperation with that committee of the Senior Section, and that committee 
of the American Bar Association. 


The following resolution was passed and the Secretary was designated 
to communicate a copy thereof to the Attorney General: 


WHEREAS the main project of the Junior Bar Section for the 
past several years has been the improvement of the publication of the 
Statutes of the State of Florida, and 


WHEREAS the committee has done a great deal toward the re- 
vision of the statutes and putting them in useable form for the lawyers 
of the state, and 


WHEREAS it was hoped that this session of the Legislature 
would make this revision a reality, 


BE IT RESOLVED, therefore, that the Attorney General be 
commended for his recent stand in connection with this work. 


It was next moved and passed that the action of the President, William 
Mehrtens in appointing a committee to aid the Senior Section in the work 
on the revision during the Legislature be ratified. 


The Secretary was instructed to write Mr. Ed Bentley, the Editor of the 
State Bar Journal and inquire as to the possibilities of having a page in 
the Bar Journal concerning the activities and whereabouts of men enlisted 
in the United States military services. 


After further discussion, the President appointed a committee to in- 
vestigate and report to the next meeting of the Executive Council what we 
can do to assist the lawyers in military service. Don Carroll and Don Walker 
were appointed on this committee. 


Upon the recommendation of the Council the President then appointed 
the following committees and district chairmen to prosecute the work of the 
Junior Bar Section: 
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COMMITTEES IN THE JUNIOR BAR SECTION 


DISTRICT CHAIRMEN 


Bert Lane, Pensacola 

Julius Parker, Tallahassee 
B. Neil Butler, Perry 

James M. Smith, Jr., Ocala 
Bob Barton, St. Petersburg 
Ss. T. Dell, Gainesville 
Parker Holt, Ft. Myers 
Hervey Yancey, Tampa 
Culver Smith, West Palm Beach 
Compton French, DeLand 
Lawrence Long, Jacksonville 
Atwood Dunwoody, Miami 


LAW BOOK COMMITTEE 


E. Dixie Beggs, Jr., Chairman, Pensacola 
Charles E. Bennett, Jacksonville 
Wm. P. Simmons, Jr., Tallahassee 


COMMITTEE ON THE COLLECTION 
OF JUDGMENTS 
Chester Ferguson, Chairman, Tampa 
Perry Nichols 
Maynard Ramsey, Jr., Tampa 
Judson Freeman, Jacksonville 
Robert Sanchez, Live Oak 
Clyde Atkins, Miami 


UNAUTHORIZED PRACTICE 
COMMITTEE 


Ben Willis, Chairman, Tallahassee 
Birt Byrd, Jacksonville 

John Weggington, Milton 

James Hodges, Jr., Lake City 

Al Pallott, Tallahassee 


UNIFICATION COMMITTEE 


John Donahoo, Chairman, Jacksonville 
LeRoy Collins, Tallahassee 

Hal Maines, Lake Butler 

John Ausley, Tallahassee 

John M. Green 


MEMBERSHIP COMMITTEE 
Hervey Yancey, Chairman, Tampa 
Membership of Committee to be made up 

of the District Chairman and others 
to be appointed by the chairman 


SMALL CLAIMS COURT COMMITTEE 


C. Frank Harrison, Chairman, 
St. Petersburg 

Walter Humkey, Miami 

John S. Duss III, Jacksonville 

Jack Cargill, Orlando 

W. H. Wilson, Jr., Lake City 


PUBLIC RELATIONS COMMITTEE 


Neil C. McMullen, Chairman, Tampa 
Members of the Committee to be made 
of the District Chairmen 


FOR SALE 


The Florida Law Journal has the 
following law books for sale which will 
be delivered prepaid for the prices in- 
dicated: 

Hopkins New Federal Penal Code 

1 vol. 1927 edition 

Keigwin Cases in Equity Pleading 


Maupin Marketable titles 3rd edi- 

Mott Due Process of Law 1 vol. 

Nichols Annotated forms 1 vol. 


O’Malley Forms in Common Use 


Remingtons on Bankruptcy 4th 

edn. 10 vols. incl. 1940 pocket 

U. S. Code Compact edn. 1 vol. 

8.00 
U. S. Code Compact Suppl. 1 vol. 

3.00 
Abbott Criminal Trial Practice 

4th edn. 1 vol. 1999 ..................:. 15.00 
Bancrofts Probate Practice 4 vols. 

with 1939 pocket parts ................ 35.00 


Have you paid your dues for 1941? 
this issue unless your °41 dues are paid. 


Law Journals will be discontinued with 
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Law School Case Comments 


Contributed by the students of the law schools of the University of 
Florida, John B. Stetson University, and the University of Miami. 
FACULTY ADVISORS 
James R. Wilson, Stetson 
James W. Day, Florida Lauffer T. Hayes, Miami 


CONTRIBUTORS TO THIS ISSUE: 
Students of the University of Miami Law School 


CASE COMMENTS 


TORTS—CHARITABLE INSTITUTIONS—LIABILITY FOR NEGLIGENCE OF 
SERVANTS. Plaintiff was a paying patient in a charitable hospital which ac- 
cepted both “pay” and “charity” patients. He was injured through the negligence 
of a nurse employed by the hospital, and brought an action for damages. Defendant 
pleaded that it was a charitable institution and therefore not liable for the 
negligent act of an employee. Plaintiff demurred. The demurrer was overruled. 
Plaintiff refused to plead further, and final judgment was entered for the defendant. 
Plaintiff brought writ of error. Held, for plaintiff. Judgment reversed. Nicholson 
v. Good Samaritan Hospital, 199 So. 344 (Fla. 1940). 


It is an almost universal rule that the duties and liabilities of the hospital are 
not changed by the fact that it takes pay from the patient injured.’ There are 
several theories upon which a charitable institution is held not liable for negligence 
and it is submitted that the numerical weight of authority sustains this view. The 
first of these theories holding non-liability is the trust fund theory which reasons 
that the charity is a trust fund and thus this fund may not be divested from the 
purposes of the trust.? The theory has been severely criticized on the ground that 
such damage is a liability incurred in the carrying out of the trust and is incident 
to it.” Some courts have held such liability to be against the public policy of the 
state,’ while others have said that there was just as strong a public policy against 
allowing such exemption.© A few other courts have held the charitable institution 
not liable on the theory that the corporation is performing a public function.’ Still 
other courts have held that, because the institution derives no personal or private 
benefit from what its servants do, the reason for the doctrine of respondeat superior 
does not exist and therefore this doctrine should not be applied;’ however, it has 
been held that the mere fact that the hospital did not derive a profit is not 
sufficient to do away with the rule that a principal is liable for the torts of servants 
committed during the course of their employment.* A Federal court in 1901 ad- 
vanced a new theory to support the non-liability doctrine. The basis of this theory 
is that by accepting the benefits of the charitable organization an implied waiver 
arises and the one who accepts such benefits waives the right to recover for 
negligence on the part of the charitable institution.’ Although several states have 
adopted this theory,” others have declined to do so on the grounds that it is a 
falacious assumption to make in the case of one who is unconscious or delirious or 
mentally incompetent." A somewhat sounder theory has been advanced by the 
courts of England and has been adopted by some of the courts of the United 
States. This theory looks to the undertaking of the hospital. Thus a distinction 
has been made where the contract of the hospital was to furnish attendants” and 
where the contract was to nurse the plaintiff.” 


The theories denying liability have been severely criticised and in many cases 
entirely repudiated in more recent years. It would thus seem that although the 
Florida Supreme Court followed the numerical minority it did follow the modern 
trend of decisions. It is to be observed that the Court declined to say whether 
it thought the result of the case would have been the same had the plaintiff not 
been paying for his care.* 


Lewis H. Fogle, Jr. 
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MUNICIPAL LIABILITY—NEGLIGENCE OF FIRE DEPARTMENT.—Plaintiff 
was injured when a fire truck of the City of Miami collided with the automobile 
in which she was riding. The collision occurred at an intersection where traffic 
was controlled by a traffic signal light. The fire truck was proceeding to a re- 
ported fire when it went through the red light striking the car in which Plaintiff 
was riding as it was crossing the intersection on the green signal. The fire truck 
was evidently moving rapidly, the exact rate of speed does not appear in the 
report. Declaration was in two counts: first count setting out that this was a 
“persistent habit and habitual custom” for fire trucks to pass through red lights 
at a great rate of speed when proceeding to a fire, the second count did not con- 
tain the allegation that this was an habitual practice. No evidence was given to 
prove such a habit. The Supreme Court in affirming a judgment for the plaintiff 
held the city was liable for the same degree of care as an individual in committing 
the same wrong and injury. On petition for rehearing, it was held that proof of 
habitual custom was not necessary to render the municipality liable. City of Miami 
v. McCorkle, 199 So. 575 (Fla. 1941). 


The great weight of authority in the United States is to the effect that a 
municipality is not liable for injuries which are sustained through the negligence 
of its fire department while in the performance of its duties. These authorities rely 
upon the principle that a municipality is not liable for injuries resulting from 
the performance of a governmental function, and that the function of the fire 
department is governmental in character.’ There is a tendency noted in recent 
cases to dissolve the immunity of a municipality for torts committed while per- 
forming governmental functions on the basis that such immunity is outmoded.’ 
It arose at a time when municipalities performed only a few simple functions and 
there was only a bare possibility of injuries resulting therefrom. However, recently 
municipalities have assumed so many complex functions, which require many em- 
ployees and much property to perform, that great injustice would result if the 
municipality should be held immune from liability for the torts of its agents and 
employees committed while in the scope of their public duty... In Kaufman v. City 
of Tallahassee,‘ which presented to our Supreme Court for the first time the ques- 
tion of municipal liability for the negligent operation of its fire department, the 
court said, “Whether governmental or not, it is always quite difficult, if not im- 
possible, to give a satisfactory reason for holding a city immune from liability 
when through its own negligence or the carelessness or inefficiency of its agents 
and employees it violates a right of a citizen to his injury.” After a retrial of this 
case the Supreme Court in affirming the judgment for the plaintiff held the city 
was liable for the negligence of its fire department which injured a citizen lawfully 
using the streets.” This decision seems founded on the fact that the driving of a 
fire truck with auto attached constituted a nuisance which resulted in an injury, 
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the city became liable in its capacity to provide safe streets.. In Maxwell v. City 
of Miami,’ decided at the same session, it was held the city was liable for negli- 
gently permitting a dangerous condition to exist on its streets, consisting in this 
case of allowing its fire apparatus to run through the streets at reckless rates of 
speed. It was further held that the operation by a municipality of fire extinguish- 
ing equipped vehicles upon the public streets was not such an essentially govern- 
mental function as to exempt the city from liability where a person lawfully using 
the streets was injured by the negligent operation of the vehicle. It was held in 
City of Tampa v. Easton*® that a truck being used in sewer construction, which is 
not a governmental function, was a dangerous instrumentality when in operation 
on the streets and its owner, the city, was liable in damages for the negligent 
injury of a person lawfully on the street by the person operating the truck with 
the knowledge and consent of the city. This seems’ to extend the Florida rule 
that a motor vehicle operated on the public highways is a dangerous instrumentality, 
and the owner who intrusts it to another to operate is liable for injury caused to 
others by the negligence of the person to whom it was intrusted” to include munici- 


palities within the meaning of the word “owner” when exercising non-govern- 
mental functions. 


In the principal case, the decision seems to have followed the ruling of the 
Easton case although extending the doctrine to cover functions that even our 
Supreme Court has hesitated to find lacking a governmental character.” The 
theory of nuisance, on which the prior decisions holding the municipality liable 
for the negligence of its fire department were founded, seems to have been neglectd. 
The first count of the declaration which was not proven, did allege a case under 
the nuisance theory. Nuisance as developed by the American courts has as its 
very essence a continuing injury rather than an isolated invasion of the plain- 
tiff’s interests.” It is submitted that the doctrine of nuisance is questionably ex- 
tended in application to this type of case where the injury is clearly not a con- 
tinuing invasion of the plaintiff’s interests. The result of the principal case seems 
sound, a municipality employing a motor vehicle, which is a dangerous instru- 
mentality, in performance of a function not essentially governmental should be 
held liable for the negligence of its agents and employees who are acting with the 
cities knowledge when such negligence results in injury. It may seem advisable 
in the future if the problem squarely presents itself, to add to this rule the limita- 
tion suggested in several dissenting opinions“ that the owner should not be liable 
unless the vehicle is operated by him or some person for whose act he is liable 
under the doctrine of respondeat superior. This limitation seems particularly sound 
when the “owner” is a municipality since the city can only act through agents 
and employees. The adoption of such a limitation would not affect the result 
of the instant case since the negligence occurred while the employees were engaged 
within the scope of their authority. 

S. E. Mestrezat. 
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